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BapnaBcbka K.A. MixkHapogHO-IpaBOBe PeryJl0OBaHHA CTaTyCy
npaBo3axucHuKiB. — KBamidikariiiHa HayKoBa Mpails Ha IpaBax PyKOIMHCY.

JucepTaitis Ha 3100yTTS CTyneHs JokTopa ¢ijgocodii 3a cremiaibHicTIO 293
Mixuaponne npaso (I'amy3p 3HaHb 29 — MidKHApOAHI BITHOCHUHN). — XapKIBCHKUN
HalioHabHUM yHiBepcuTeT iMeH1 B. H. Kapaszina MinicTepcTBa OCBITH 1 HayKu
Yxpainu, Xapkis, 2023.

Jluceprailisi TpUCBSYEHA KOMIUIEKCHOMY JOCHIKEHHIO MUTAHHS 100
MDKHApOIHO-TIPABOBOTO PETYJIIOBAHHSA CTAaTyCy MpaBo3axucHUKIB. Y Pozmim 1
HAJ@HO XapaKTEPUCTUKY MIKHAPOJIHO-NPABOBUX aKTIB Ha YHIBEPCAIbHOMY 1
pEerioHaIbHOMY PIBHSIX IOJ0 pErjiaMeHTalli OKpPEMHUX acIeKTIB CTaHOBHINA
npaBo3axucHuka. Ha Mi>kHapogHOMY yHIBEpCAIbHOMY PiBHI PO3KPUTO MOJIOKEHHS
Jexnapariii npo mpaBo Ta 00OB’SI30K OKpeMHX 0Ci0, TpyIl 1 OpraHiB CyCHiIbCTBA
320X0UYyBaTH 1 3aXMINATH 3arajbHOBM3HAHI IpaBa JIIOAMHU Ta OCHOBHI CBOOOIU
1998 p. (mami — Jlexmnapamiss mpo mpaBo3axWUCHUKIB 1998 p.), mpumineHo yBary
OcunouuM npuniunaMm OOH, 1o crocyroTecs poii opucTiB 1990 p., pezonrorisam
I'enepansHoi Acam6Onei OOH, Paqu OOH 3 mpaB nroguHu, akTam Ta JOMOBIIAM
VYopasninasim BepxoBHoro komicapa OOH 3 mpaB mrogunu, ['eHepanabHOro
cekperaps OOH, ChemianpHOrO J0MOBiJavya 3 THUTAHHSA IIOJ0 CTAaHOBHIIA
paBO3axMCHUKIB, CriemiaibHOTO TIpecTaBHUKa [ eHepatbHOTo cekpeTaps 3 MMTaHb
paBO3axUCHUKIB Ta 1H. Bka3zaHo, mo B mMoJoXeHHsX Jleknapamii mpo
MpaBO3axUCHUKIB 1998 p. BIJACYTHE BU3HAYEHHS TOHATTS «IIPABO3AXUCHUKY;
Jlexapaili€ro JMIIe MPOTOJIONIEHO «IPAaBO KOXHOI JIIOJUHU 1HJIUBIAyaJIbHO W
CHUIPHO 3 IHIIMMH, 3a0XOYYBAaTH 1 MPArHyTH 3aXUINATH Ta 3A1MCHIOBATH TIpaBa
JIFOJIMHU 11 OCHOBHI CBOOO/IM Ha HAIlIOHATBLHOMY Ta MIKHApOIHOMY PiBHAX» (CT. 1).
Ha ocHOBI npoBeeHOro aHami3y Mi>KHaApOJIHUX aKTiB BCTAHOBJICHO, 1110 B MUTaHHI
1meHTHdiKaIlii Ta BA3HAYCHHS 0COOM SIK MPABO3aXxMCHHUKA BAXKJIMBE 3HAUCHHS Ma€ HE
Pl 3aHATH, CTaTyC YM HAaBMYKH, & caMe MPABO3aXUCHUM XapakTep AISIIbHOCTI.
3a3HayeHo, 1o B nonoxeHHsax Jeknapamii 1998 p. 3akpimieHO HU3KY KIIOUOBUX

npaB, SIKI MalOTh 3a0e3MneuyBaTHCs MPABO3aXMCHUKAM Y IXHIN JISJIBHOCTI, SIK-OT:
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paBo Ha CBOOOy 310paHb; MpaBo Ha CBOOOAY 00’€qHAHB; ITPABO MATH JIOCTYI J10
MDKHApOJAHUX OpraHiB 1 MIATPUMYBATH 3B’A30K 13 HHUMH; I[PaBO Ha CBOOOIY
NOTJISIZIIB Ta iXHE BUIbHE BUPAXKEHHS; NMPABO HA BUPAXKEHHS MPOTECTY; IMPaBO Ha
3aXHMCT; IPABO PO3BUBATU 1 OOrOBOPIOBATH HOBI 1/1€1 Ta MPUHIIMIIH, IO CTOCYIOThCS
IpaB JIIOJUHH; PABO HA 3aCOOM MPABOBOTO 3aXUCTY; 1 MPABO HA JAOCTYII A0 JKepel
(dbiHaHCYBaHHSI TOIIO. AKIIEHTOBAHO, 1110 Il MTpaBa rapaHTYIOThCS B MIKHAPOIHUX 1
perioHaJIbHUX JOTOBOpax y Tajy3i MpaB JIOJUHU Ta € YaCTUHOI MIDKHAPOIHOTO
3BU4aeBoro mpama. [lekmaparis 1998 p. He CTBOpPIOE HOBHX TpaB, a JIUIIE
MIJKPECTIOE BaXKIIUBICTH POOOTH TMPABO3aXUCHUKIB 1 (QOpPMYIIIOE, SK III TIpaBa
3aCTOCOBYIOTBCS JO iXHbOi pPOOOTH. AKIIEHTOBAaHO, Ha IPABO3aXMUCHUKIB
MOKJIAJAI0ThCA 000B’SI3KM 3JIIMCHIOBATH CBOIO JISUTBHICTH MHUPHO 1 BHU3HABaTH
YHIBEPCAIBHICTh MIPAB JIFOAUHH.

[lincymoBaHo, 1O B MDKHapOJHO-NIPABOBHX AaKTaX YHIBEPCAJIbHOIO
XapaKTepy CYTTEBA yBara 30CEpe/’KeHa Ha MHUTAHHSIX 3aXUCTy MPABO3aXUCHUKIB.
Oxpema yBara TpPHUIIISETHCS THTAHHIO 3aXHCTy O KIHOK-TIPaBO3aXHCHUIIb,
3aXMCHUKIB €KOJIOTIYHUX TIpaB JIIOJUHU, IPaBO3aXUCHUKIB, sKi OOpIOThCA 3
KOPYIIII€I0 Ta MPaIoloTh y cdepl 3aXUCTy MpaB MITPAHTIB, MIyKAYiB MPUTYIIKY Ta
ODKEHIIIB.

Ha wmixkHapogHOMy perioHaJibHOMY pIiBHI OXapakTEPHU30BAHO aKTHU IMIOJ0
CTAaHOBMIIIA MPABO3AXMCHUKIB, MPUUHATI B Mexax €Bponelicbkoro Corozy, Paau
€Bponu, Opranizauii 3 0e3neku 1 coiBpoOITHULTBA B €Bporil, AQpPUKaHCHKOTO
Corosy, Opranizailii aMepuKaHChKUX JEpPKaB TOIIO, cepen skux: KepiBHI MpUHIUIH
€C moao mnpaBo3zaxucHukiB 2004 p., 3BiT npo nomituky €C Ha MIATPUMKY
npaBo3axucHukiB, Ctpareriuna pamka €C 1010 mpaB JIOJAUHA Ta JEMOKpATil
2012 p., I1nan aiit €C 3 npas aroaunu Ta gemokparii Ha 2012-2014 pp., [1nan xii
€C 3 paB moauHu Ta nemokpartii Ha 2015-2019 pp., [1nan giit €C 3 npaB aroauHu
ta neMmokpartii Ha 2020-2024 pp., Pe3omtomist €Bponetickkoro Ilapmamenty mpo
IOpUIUYHI Tpodecii Ta 3aranbHui 1HTEpeC y (PYHKI[IOHYBaHHI IPAaBOBUX CHUCTEM,
HupexktuBa Pagu 77/249 / €EC Big 22 Oepe3ns 1977 p. moao cCopusiHHS

eheKTUBHOMY 3IHCHEHHIO aJBOKaTaMU CBOOOJM HaJaHHS MOCHyT, JlupekTuma
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98/5/€C €mponeiicbkoro Ilapaamenty Tta Pamu Bim 16 mororo 1998 p. mpo
CIPOIIEHHS 3MIMCHEHHS aJIBOKATCHKOI JiSIILHOCTI Ha TOCTIMHINM OCHOBI B 1HIIIHA
JepkaBi-ujieHl, HDK Ta, B sKii Oyna oTpuMana kpamidikailis, Pe3omroris
€poneiicekoro [lapmamenty Big 19 TtpaBus 2021 p. mpo BIUIMB 3MiHU KJIIMaTy Ha
mpaBa JIIOJUHU Ta POJb 3aXHMCHUKIB JOBKULISA y IbOMY MWTaHHI, Pexomenmaris
Ne R(85)13 momo iHcTuTyTy OMOyncmena, Pekomennanis Ne R(97)14 mono
CTBOPEHHS HE3aJC)KHUX HAIlIOHAJILHUX 1HCTUTYIIH 3 MPOCYBAaHHA Ta 3aXHCTYy MPaB
moauau, Pesomromis  (97)11 mnpo  cmiBpOOITHUIITBO MK — HallOHATLHUMU
IHCTUTYIIISIMU 3 TIpaB JIIOJWHM JEep>KaB-uwieHIB 1 MK HUMHU Ta Pagoro €Bpornu,
Pexomennmamist CM/Rec(2007)14 momo mpaBOBOro CTarycy HEYpsAIOBUX
opranizamiii y €spori, Jlexnaparist Komitery minicTpiB npo aii Pagu €Bponu 1momo
BJIOCKOHQJICHHSI 3aXUCTy T[PABO3aXUCHUKIB Ta CHPUSHHA 1X JISIIHOCTI,
Pexomennarist Ne R (2000) 21 Komitety minicTpiB Pagu €Bponu nep:xaBam-usieHaM
nmpo cBoOoay mpodeciiiHoi aisuTbHOCTI anBokaTiB, Pesomroris IlapmameHTchKO1
Acam0Onei 1660 (2009) «CraHoBHIllE MPABO3AXUCHUKIB Yy Jep:kaBax-uieHax Paau
€pponuy, Pesomomiss 2348 (2020) [Mapmamentchkoi AcamOnei «lIpuninunu Ta
rapaHrii, 1O 3aCTOCOBYIOThCS JO aaBOKaTiB», bynmamemrcekuii nokymeHt «Ha
HUIAXY A0 CIPaBKHbOI'O MAapTHEPCTBA B HOBY enoxy» 1994 p., [lyOmiHcbka
neknapariiisi «besneka mpaBozaxucHukiB: yac i aii ObCE» 2012 p., Kepishi
NPUHIUNKM TIOJI0 3aXHUCTy mpaBo3axucHUKIB 2014 p., Kiramiiicbka nexiapartis
2003 p., KepiBHi mpunImnu moa0 cBoOoIu acorialliii Ta 3iopans B Adpwui 2017 p.,
[Iporokon Ecmnepanca, Perionansna yroma mpo goctyn jao iHdopmariii, y4acThb
IPOMAJICBKOCTI Ta PABOCYAIsl 3 MUTaHb, 0 CTOCYIOThCS JAOBKULISA B JIaTUHCBKIN
Awmepunii tTa Kapubcpkomy OaceitHi Tomo. BcraHoBieHo, 10 perioHalbHI
MDKHApOJIHI aKTU 0a3yroThCsA Ha MOJOXKEeHHsX Jlekmapaiiii mpo mpaBO3aXxMCHUKIB
1998 p., onepyroTh TOHATTIAM «IPABO3AXUCHUKW», HaJdaHUM y Jlekmaparii Ta
HaIpaBJeHi, mepeaycim, Ha 3a0e3MmedeHHs IXHhO1 Oe3MeKH.

Y Po3aini 2 po3KpUTO MUTAaHHA MO0 3a0e3MeyueHHs MpaBa Ha CBOOOAY
310paHHs Ta 00’€qHaHb, CBOOOAM BHUpAXKEHHS MOIJISIIB 1 IpaBa Ha 3aXUCT Yy

KOHTEKCTI JISJIBHOCTI MpaBO3axXMCHHUKIB. KOHCTATOBAaHO, 110 BaXKJIMBICTh CBOOOIN
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310paHHs 111 IPABO3aXHUCHUKIB TOJISITaE, HacamIepesa, y ToMy, 10 OKpeMi ocoOu
MOXYTh BHUCJIOBIIIOBAaTH CBOIO JTyMKY KOJEKTHBHO 1 OpaTH y4acTh y JACp>KaBHOMY
yHpaBiiHHI. 3a3Ha4€HO, 10 MPABO Ha CBOOOAY MOTJISAIB Ta iX BUIbHE BUPAKEHHS
Ma€e MPUHIUIIOBE 3HAYEHHS JUIsi POOOTH MPaBO3aXHCHUKIB, peajizailisi SKOro
HaIpaBjIeHa Ha TPOBADKEHHS JISUTBHOCTI 3 MOHITOPUHTY Ta MPOMAaranayd 3 METOO
3a0XOUEHHSA Ta 3aXMCTy TMpaB JoauHu. [lpunineHo yBary mnpaBy Ha 3aXHUCT
PABO3aXMCHUKIB,  30KpeMa  >KIHOK-TIpaBO3axXUCHUIb.  (OXapaKkTepru30BaHO
MOpYILIEHHST Ta OOMEXEHHsS O3HAUYeHHUX IMpaB 1 CBOOOJA, HABEACHO TMPAKTUKY
KoHTpoJibHUX opradiB OOH 3 nporo nutanHs. AKIEHTOBaHO, [0 MOPYIIECHHS ITPaB
JIOWHU TIPaBO3aXMCHUKIB, SK MPABWIO, € YAaCTUHOI CHCTEMH, MeTa SKOi —
3aJIKaTH TPABO3aXMCHUKIB 1 TMOKJIACTA Kpad IXHIM KPUTHUYHHUM BHUCTYIaM,
MOCJIA0UTH TXH1 OpraHi3alliiiHi CTPYKTYpHU 1 HE JOMYCTUTHU 3aTy4EHHS 1HITUX JTIOJeH
JI0 pOOOTH 13 3aXUCTY MPAB JIFOJUHHU.

Y TpeTboMy pO3IUTI TPHUAUICHO YyBary YyHIBEPCAJIbHUM, PETiOHATBHUM
MDKHAPOJHUM THCTUTYIIISIM 3arajbHOTO 1 CIIEIiaJIbHOIO XapaKTepy, 10 KOMIETEHITI]
AKUX BIJHECEHO TMHTAHHS 3aXUCTy TNPaBO3aXHCHUKIB. [liKpecieHo poib
ycranoBunx opraniB OOH (I'enepanbnoi Acam6iei, Exonomiunoi 1 ComiagbHO1
Pana), siki qokiagaroTh 3yCHIIb 00 PO3POOKH, YAOCKOHAIEHHSI YHIBEPCAIHHOTO
MPaBOBOTO MIATPYHTS B Taly3l perjiaMeHTallli 1 3aXyUCTy MpaB JIOJUHA O3HAUYCHOT
kareropii oci0. Pa3om 13 TUM CTBOpEHI HUMH AOMOMIXKHI 1HCTUTYLII HOCHITIOIOTh
HalpsIMKM chiBOpaii. 30KpeMa, MiIKpecaeHo posib Paau 3 mpaB JIIOAWHM, sKa
1HIIIIO€ MPU3HAYEHHS CHEIIaJIbHUX IMPECTaBHUKIB, CTBOPCHHS CIICIIai30BaHUX
CTPYKTYp TOLIO. Poskputo CYTHICTb MPaBO3aXUCHOT JSUTBHOCTI
CIEIIPEICTABHUKIB, K1 JOTHYHI O IPaBO3aXMCHHUKIB, a came: CremiaJbHOro
JIOTIOBIJladya 3 THUTAHHS IOAO0 CTAaHOBHINA TIPABO3aXHUCHHKIB, CIeIiaJbHOIO
JIOTIOBIIaya 3 MMUTaHb MPO TOPTYPH Ta 1HIII KOPCTOKI, HETOJCHKI 400 MPUHIDKYIOU1
TiIHICTh BUIW MOBOJKEHHS Ta MoKapaHHs, CIeliaJbHOro JOIMOBiAava 3 MUTaHHS
PO 3a0XOUYEHHS Ta 3aXMCT IMpaBa Ha CBOOONY AYMOK Ta iX BIJIbHE BHUPAKEHHS,
CrernianpHOro J0MOBia4a MoA0 MpaBa Ha CBOOOY MUPHHUX 300piB Ta acoIliallii,

CremiaJibHOTO JIOTIOBia4a 3 TpaBa Ha HEIOTOPKAHHICTh MPHUBATHOTO KHUTTS,
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PoGouoi rTpynmu 3 HACHUIBHUIIBKMX a00 HEJOOpOBUIBHMX 3HUKHEHb Ta I1H.
AKIICHTOBaHO yBary Ha JisSUTbHOCTI YTpaBiiHHS BepxoBHOTo komicapa OOH 3 npas
moauuu (YBKILT) mono 3a0e3nedeHns npas JIOJUHU IPAaBO3aXUCHUKIB, 30KpeMa
nmpaBa Ha CBOOOJIy BHpPa)XEHHS IOTJISAIB, BKIOUYAIOYM CBOOOY 3aCO0IB MacoBOi
iHbopMarlii Ta iHII TpaBa >KypHaJicTiB 1 mpaniBHukiB 3MI; pom OOGcepsaropii
BOuTHX KypHamictiB FHOHECKO, sxa BigcTexkye BOMBCTBA KYpHAJICTIB Ta
npaniBHuKiB 3MI B ychOoMy CBITI 1 Ha/ila€ BIANOBIAHY 1HGOPMAIIIIO PO CyIOBUI
CTaTyC IMOTOYHUX Ta HEBUPINICHUX CIpaB; 3a0e3neuye BIAKPUTUN OCTYI [0
BianoBiael kpain Ha 3anuti FOHECKO mono HaganHs iHGopMmariii mpo cyaoBuit
CTaTyC MOTOYHUX Ta HEBUPIIMICHUX CIIPaB.

KoHcTaTtoBaHo mpo 3HaYUMICTh JIOTOBIPHUX OPTaHiB 3aXUCTY IpaB JIIOJIUHU,
SKUMH MOXYTh CKOPHCTATHCS MpaBO3axUCHUKU, cepell skux: Komiter 3 mpas
moauHu, KoMITeT 3 eKOHOMIYHUX, COLIAaJbHUX 1 KyJIbTYpHHUX IpaB, KomiTeT npotu
KaryBaHb, KoMITET 13 3aXUCTy IpaB BCIX TPYASUIUX-MITPAHTIB 1 WICHIB iX CIMEH,
KomiTeT 3 HAacCWMIBHHUIBKUX 3HUKHEHb Ta HAaBEACHO pE3YyJIbTaTH MOHITOPUHTY
JESKUX 3 HUX II0JI0 TOTPUMAaHHS NPaB MPaBO3aXUCHUKIB.

Cepen opraHiB perioHaILHOTO XapaKTepy MPHUIIICHO yBary MpaBO3axuCHUM
iHcTUuTylisiM Paau €Bponu, 30kpema miiKpecaeHo 3HaueHHsT €BpOneichbKoro cyay
mpaB JIOJIMHU, HaBe/IeHO MpakTuky Cyay 10 CTOCYEThCS CIPaB MPABO3aXUCHUKIB,
niJKpecieHo poib Ilpoueaypu po3ciigyBaHHs nepeadadyBaHUX pemnpeciil 1Moo
MPaBO3axXMCHUKIB BHACIIJIOK IXHBOI B3aeMoii 3 Pajoro €Bponu; oxapakTepu3oBaHO
TispHICTE BepxoBHOTO KOMicapa 3 npaB oauHu Panu €sponu. ¥ mexax ObCE
O3HAYeHO BHECOK bropo 3 JeMOKpaTMYHMX 1HCTUTYTIB 1 TIpaB JIOJUHW,
KoopauHaiiifHOTo MyHKTY JJIs TPaBO3aXMCHUKIB Ta HaIllOHAJIBHUX 1HCTHTYTIB 3
paB JIONHHU.

Ha piBai €C 30cepemxeHo yBary Ha poji HOro iHCTUTYLIH, 30Kpema:
€spomnericbkoi Kowmicii, [Tapnamenty €C, siki 3a0e3meuyioTh (piHaHCOBY, MPaBOBY
CKJIQJIOBY IMIATPUMKH MPABO3aXHUCHUKIB Ta BUPOOJEHHIO KOMIUIEKCHOT MOMITUKY €C
I0JI0 TMPaBO3aXUCHUKIB 1 AaKTUBHO CHPUSIOTH 11 QopmyBaHHIO. O3Hau€HO

MO>KJIMBICTh MPAaBO3aXUCHUKIB 3BEPHYTHUCA 3a 3axucToM 70 Cymy €Bponeiichkoro
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Coro3y; €Bporneicbkoro cyay 3 npas JIOAWHU, 3BaKalOYM Ha Ty OOCTaBHHY, IO
kpainu-uieHu €C € yauacHULAMH €BpOIeHChKO1 KOHBEHIIIT Mo mpasa JroauHu 1950
p. (3060B’s3anHa Coro3y mioao npueanands g0 Konsenmii 1950 p. 3akpimieHo
JlicaboncbkuMm oropopoM 2007 p. (crarts 6)).

3a3HayeHo, M0 Yy PO3MOPSAIKEHHI OYyIb-IKOi 0COO0M, B TOMY YHCHT 1
MPaBO3axUCHUKIB, € TPABO 3BEPHYTHUCS TaKOX [0 OpraHiB, MOCaJOBHUX OCIO,
YIIOBHOBaXCHUX Ha PO3TJISA BIAMOBIIHUX MHTAHb Y MEXaX CBO€I KOMITETEHIII:
AreHTCTBO (yHIamMeHTanbHUX TpaB €Bponeiicbkoro Corody, OwmOyacMew,
€Bponeiicbka pajia 13 3aXUcTy JaHuX Ta iH. OXapaKTepu30BaHO «CHEIliaTi30BaHI»
CTPYKTYpH, CTBOpeHI B Mexax Coro3y, cepeln skux: MexaHi3M €BpoOIneinchbKoro
Coro3y s mpasoszaxucHukiB (ProtectDefenders.eu), Ilnarpopma moniTOpuHTY,
[Tnardopma €Bponeiicbkoro Coro3y 3 TumuacoBoro rnepecesnerds (EUTRP) Toio.

Cepen perioHanbHUX MPAaBO3aXUCHUX MEXAHI3MIB TaKOXK MPUAUICHO yBary
JUSTBHOCTI B rajly31 3aXUCTY TPaBO3aXUCHUKIB y Mexkax MikaMepHKaHChKOT KOMICIT
3 MpaB MOAWHU, MDKaMEpUKaHCHKOTO CyQy 3 MpaB moauHH, CreriaabHOTro
JomnoBiada MiKaMepUKaHChKOI KOMICIi 3 TIMTaHHS TMpPO IPABO3AXHCHUKIB,
CreniaJibHOTO JTOTIOBia4a 3 MUTaHb CBOOOAM BUPAXXKEHHS AYyMOK, AGpPUKaHCHKOI
KOMICIi 3 MpaB JIOAWHU 1 HapoAiB, CHeriaJbHOro JOMOBiJladya 3 MUTAHHS MPO
MPaBO3aXMCHUKIB Ta KOOpAMHATOPA 3 penpeciit B Adpwuri.

AKIIEHTOBaHO  yBary Ha  JISUIbHOCTI ~ MDKHApOJHUX  HEYPSJOBUX
paBO3axUCHUX  oOpraHizamiii ~ (Mepex),  YINOBHOBA)KEHHX  HAa  3aXHUCT
MPaBO3axMCHUKIB, cepen akux: Mixnapoana ¢eneparis npas moauHu (FIDH),
BcecitHst opranizamis npotd karyBaHb (OMCT) Tta 3amoyaTkoBaHa HUMU
[Tporpama «O6cepBatopis 13 3aXHCTy MPaBO3aXUCHUKIB»; Amnesty International,
Front Line Defenders (FLD), MixHapogHa Koamimisi >XIHOK-TIPaBO3aXUCHUKIB
(WHRDIC), Incturyr mnpaB mroauHu Ta po3BuTky B Adpuni (IHRDA),
3axinHoadpukancbka Mepexa npaBosaxucHukiB (WAHRDN), AfricanDefenders
(ITanadpukancbka Mepexka MpaBO3aXUCHUKIB), Mepexa MpaBO3aXMCHUKIB
Hentpanbuoi Adpuku (REDHAC) Tomo. 3poOiieHO BiJAMOBiAHI BHUCHOBKU 1

pEeKOMEHaaITi.
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Kuarwo4oBi cioBa: Ge3neka, 3aXUCT, IHCTUTYIIMHUN MEXaHI3M, 0OMEKEHHS,
npaBa JIOUHH, IPaBOB1 3aCa/IH.

ABSTRACT

Varnavska K.A. International legal regulation of the status of human rights
defenders. — Qualification scholarly paper: a manuscript.

Thesis submitted for obtaining the Doctor of Philosophy degree in
International relations, Specialty 293 — International Law. — V. N Karazin Kharkiv
National University, Ministry of Education and Science of Ukraine, Kharkiv, 2023.

This thesis is a comprehensive study of the issue of international legal
regulation of the status of human rights defenders. Chapter 1 describes the
international legal acts at the universal and regional levels regulating certain aspects
of the status of human rights defenders. At the international universal level, the
provisions of the 1998 Declaration on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and Protect Universally Recognized
Human Rights and Fundamental Freedoms (hereinafter — the Declaration on Human
Rights Defenders of 1998) are described, and attention is paid to the 1990 UN Basic
Principles on the Role of Lawyers, resolutions of the UN General Assembly, the UN
Human Rights Council, acts and reports of the Office of the UN High Commissioner
for Human Rights, the UN Secretary-General, the Special Rapporteur on the
situation of human rights defenders, the Special Representative of the Secretary-
General on the situation of human rights defenders etc. The author points out that
the 1998 Declaration on Human Rights Defenders does not define the concept of
“human rights defender”; the Declaration only proclaims “the right of everyone,
individually and in association with others, to promote and to strive for the protection
and realization of human rights and fundamental freedoms at the national and
international levels” (Article 1). Based on the analysis of international acts, it was
established that in the issue of identifying a person as a human rights defender, it is
not his/her occupation, status or skills, but the human rights nature of the activity
that is important. It is noted that the provisions of the 1998 Declaration enshrine a

number of key rights that should be ensured to human rights defenders in their
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activities, such as the right to freedom of assembly; the right to freedom of
association; the right to have access to and to communicate with international bodies;
the right to freedom of opinion and expression; the right to protest; the right to
defence; the right to develop and discuss new ideas and principles relating to human
rights; the right to a remedy; and the right to access to sources of funding etc. It is
emphasised that these rights are guaranteed in international and regional human
rights treaties and are part of customary international law. The 1998 Declaration
does not create new rights, but rather emphasises the importance of the work of
human rights defenders and sets out how these rights apply to their work. It is
emphasised that human rights defenders are obliged to carry out their activities
peacefully and to recognise the universality of human rights.

It is summarised that international legal acts of a universal nature focus
considerable attention on the protection of human rights defenders. Particular
attention is paid to the protection of women human rights defenders, defenders of
environmental human rights, human rights defenders fighting corruption and
working in the field of protection of the rights of migrants, asylum seekers and
refugees.

At the international regional level, the acts on the situation of human rights
defenders adopted within the European Union, the Council of Europe, the
Organisation for Security and Cooperation in Europe, the African Union, the
Organisation of American States etc: EU Guidelines on Human Rights Defenders
2004, Report on EU policies in favour of human rights defenders, EU Strategic
Framework on Human Rights and Democracy 2012, EU Action Plan on Human
Rights and Democracy 2012-2014, EU Action Plan on Human Rights and
Democracy 2015-2019, EU Action Plan on Human Rights and Democracy 2020-
2024, European Parliament resolution on the legal professions and the general
interest in the functioning of legal systems, Council Directive 77/249/EEC of 22
March 1977 to facilitate the effective exercise by lawyers of freedom to provide
services, Directive 98/5/EC of the European Parliament and of the Council of 16

February 1998 to facilitate practice of the profession of lawyer on a permanent basis
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in a Member State other than that in which the qualification was obtained, European
Parliament resolution of 19 May 2021 on the effects of climate change on human
rights and the role of environmental defenders on this matter, Recommendation of
the Committee of Ministers to Member States on the Institution of the Ombudsman,
Recommendation No. R(97)14 of the Committee of Ministers to Member States on
the Establishment of Independent National Institutions for the Promotion and
Protection of Human Rights, Resolution (97)11 on cooperation between national
human rights institutions of the Member States and between them and the Council
of Europe, Recommendation CM/Rec(2007)14 of the Council of Europe Committee
of Ministers to member states on the legal status of non-governmental organisations
in Europe, Declaration of the Committee of Ministers on Council of Europe action
to improve the protection of human rights defenders and promote their activities,
Recommendation No. R (2000) 21 of the Committee of Ministers to member states
on the freedom of exercise of the profession of lawyer, Parliamentary Assembly
Resolution 1660 (2009) on the Situation of Human Rights Defenders in Council of
Europe Member States, Parliamentary Assembly Resolution 2348 (2020) on
Principles and Guarantees applicable to Advocates, CSCE Budapest Document
Towards a Genuine Partnership in a New Era of 1994, Dublin Declaration Security
of Human Rights Defenders: Time for OSCE to Act of 2012, Guidelines on the
Protection of Human Rights Defenders of 2014, Kigali Declaration of 2003,
Guidelines on Freedom of Association and Assembly in Africa of 2017, Esperanza
Protocol, Regional Agreement on Access to Information, Public Participation and
Justice in Environmental Matters in Latin America and the Caribbean etc. It is
established that the regional international instruments are based on the provisions of
the 1998 Declaration on Human Rights Defenders, use the concept of "human rights
defenders" as defined in the Declaration and are aimed primarily at ensuring their
safety.

Section 2 deals with the issues of ensuring the right to freedom of assembly
and association, freedom of expression and the right to defence in the context of the

activities of human rights defenders. It is stated that the importance of freedom of
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assembly for human rights defenders lies primarily in the fact that individuals can
express their opinions collectively and participate in public administration. It is
noted that the right to freedom of opinion and expression is of fundamental
importance for the work of human rights defenders, the implementation of which is
aimed at conducting monitoring and advocacy activities to promote and protect
human rights. Attention is paid to the right to protection of human rights defenders,
including women human rights defenders. Violations and restrictions of these rights
and freedoms are described, and the practice of UN supervisory bodies on this issue
Is presented. It is emphasised that violations of the rights of human rights defenders
are usually part of a system aimed at intimidating human rights defenders and putting
an end to their critical statements, weakening their organisational structures and
preventing others from engaging in human rights protection work.

The third section focuses on the universal, regional and special international
institutions of a general and special nature, which are competent to protect human
rights defenders. The author emphasises the role of the UN statutory bodies (the
General Assembly, the Economic and Social Council), which are making efforts to
develop and improve the universal legal framework for the regulation and protection
of human rights of this category of persons. At the same time, the auxiliary
institutions created by them strengthen the directions of cooperation. In particular,
the author emphasises the role of the Human Rights Council, which initiates the
appointment of special representatives, the creation of specialised structures etc.

The essence of the human rights activities of special representatives who are
related to human rights defenders is disclosed, such as: Special Rapporteur on the
situation of human rights defenders, Special Rapporteur on Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Special Rapporteur on the
promotion and protection of the right to freedom of opinion and expression, Special
Rapporteur on the rights to freedom of peaceful assembly and of association, Special
Rapporteur on the right to privacy, Working Group on Enforced or Involuntary
Disappearances etc.

Attention is focused on the activities of the Office of the UN High
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Commissioner for Human Rights (OHCHR) in ensuring the rights of human rights
defenders, in particular the right to freedom of expression, including freedom of the
mass media and other rights of journalists and media workers; on the role of the
UNESCO observatory of killed journalists, which monitors killings of journalists
and media workers around the world and provides relevant information on the
judicial status of convicted cases; provides open access to country responses to
UNESCO requests for information on the judicial status of ongoing and unresolved
cases.

It is noted the importance of human rights treaty bodies that can be used by
human rights defenders, including: The Human Rights Committee, the Committee
on Economic, Social and Cultural Rights, the Committee against Torture, the
Committee on the Protection of the Rights of All Migrant Workers and Members of
Their Families, the Committee on Enforced Disappearances, and it is presented the
results of monitoring of some of them with regard to the observance of the rights of
human rights defenders.

Among the regional bodies, attention is paid to the human rights institutions
of the Council of Europe, in particular, the importance of the European Court of
Human Rights is emphasised, the Court's practice in cases of human rights defenders
Is presented; the procedure for investigating alleged reprisals against human rights
defenders as a result of their interaction with the Council of Europe, the High
Commissioner for Human Rights of the Council of Europe is described. Within the
OSCE, the role of the OSCE Office for Democratic Institutions and Human Rights,
the Focal Point for Human Rights Defenders and national human rights institutions
is outlined.

At the EU level, attention is focused on the role of institutions, in particular:
The European Commission, the EU Parliament, which provide financial and legal
support to human rights defenders and develop a comprehensive EU policy on
human rights defenders and actively contribute to its formation. The author outlines
the possibility for human rights defenders to seek protection from the Court of

Justice of the European Union (CJEU) and the European Court of Human Rights



12

(ECHR), given that EU member states are parties to the 1950 European Convention
on Human Rights, and the Union's obligation to accede to the 1950 Convention is
enshrined in the 2007 Lisbon Treaty (Article 6).

It is noted that any person, including human rights defenders, has the right to
apply also to the bodies and officials authorised to consider relevant issues within
their competence (the EU Agency for Fundamental Rights, the Ombudsman, the
European Data Protection Board etc.) The article also notes the contribution of the
Union to the creation of "specialised" structures, including: The European Union
Mechanism for Human Rights Defenders (ProtectDefenders.eu), the Monitoring
Platform, European Union Temporary Relocation Platform (EUTRP) etc.

Among the regional human rights mechanisms, attention is also paid to
activities in the field of protection of human rights defenders within the framework
of: The Inter-American Commission on Human Rights, the Inter-American Court of
Human Rights, Rapporteurship on Human Rights Defenders of the Inter-American
Commission, the Special Rapporteur for Freedom of Expression, the African
Commission on Human and Peoples' Rights, the Special Rapporteur on Human
Rights Defenders and Focal Point on Reprisals in Africa.

Attention is focused on the activities of international non-governmental and
national human rights organisations (networks) that are empowered to protect
human rights defenders, including: The International Federation for Human Rights
(FIDH), the World Organisation Against Torture (OMCT) and the Observatory for
the Protection of Human Rights Defenders launched by them; Amnesty
International, Front Line Defenders (FLD), Women Human Rights Defenders
International Coalition (WHRDIC), Institute for Human Rights and Development in
Africa (IHRDA), West African Human Rights Defenders Network (WAHRDN),
AfricanDefenders (the Pan-African Human Rights Defenders Network), and the
Network of Human Rights Defenders in Central Africa (REDHAC). Relevant
conclusions and recommendations are made.

Keywords: institutional mechanism, human rights, legal framework,

protection, security, restrictions.



